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2 General Principles and EIA 

Topics 

1. History 

2. Relevant provisions 

3. General principles 

4. Legal basis 

 

5. Environmental impact assessment 
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Development of European 

environmental law (1) 

• 1958: EEC-Treaty  no environmental law 

• 1972: Club of Rome  “limits to growth”  protection of the 

environment became an element in the decision making, but no 

legal basis 

• 1987: Single European Act  Title on the environment in the 

Treaty 

• 1988: ECJ acknowledges the environment as an imperative 

requirement 
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Development of European 

environmental law (2) 

• 1992: Treaty of Maastricht  one of the goals of the EC was a 

high level of protection of the environment and improvement of 

the quality thereof 

• 1995: Treaty of Amsterdam  integration of environmental 

protection in other policy areas and codecision 

• 2009: Treaty of Lisbon  climate change added to the Title on 

environment  
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Relevant provisions 

• Art. 3 (3) TEU: 

 The Union shall establish an internal market. It shall work for the 

sustainable development of Europe based on […] a high level of 

protection and improvement of the quality of the environment 

 

• Art. 11 TFEU: 

 Environmental requirements must be integrated into the definition 

and implementation of the Union’s policies and activities, in 

particular with a view to promoting sustainable development 
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Title XX on environment (1) 
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Title XX on environment (2) 

• Principles: Art. 191 (2) TFEU 
 
 
 
 
 
 

1. Precautionary principle 
2. Principle of preventive action 
3. Rectify at the source 
4. Polluter pays 
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Principles 

• Not mutually exclusive! 

• Precautionary principle: also intervention when damage is not 

100% sure, but is very likely to occur 

• Preventive action: environmental damage is certain, so to prevent 

(in the earliest stage possible) is better than to ‘cure’ 
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Legal basis and procedure 

• Basic rule: art. 192 (1) TFEU  normal procedure and qualified 

majority 

• But: art. 192 (2)  consultation of EP and unanimity for 

Fiscal provisions 

Town and country planning 

Water management 

Land use 

Measures significantly affecting a MS general structure of 

energy supply 
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Minimum harmonisation 

• Art. 193 TFEU: 

 

 

 

 

 

 Obligation to notify (but that is it) 
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Legal basis: art. 192 TFEU 
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Legal basis: art. 114 TFEU 
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Legal basis for provisions on the 

internal market 

• Art. 114 TFEU: 
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Art. 114 (5&6) TFEU 

• Criteria: 

New scientific evidence 

Relating to the protection of the environment 

Problem specific to a MS 

Arising after adoption of harmonisation measure 

 

• Steps: 

Notify Commission of measure and grounds 

Verification and standstill 

Approval or rejection 
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Case Roetfilters (1) 

green2.nl 
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Case Roetfilters (2) 

• Dir. 98/69 regulates the emissions from motor vehicles 

• Type approval cannot be refused on grounds of environmental 

protection when the motor vehicle complies with the Euro-4 norm 

• Because NL exceeded the limit values for air pollution by 

particulate matter, it wanted to oblige owners of in NL registered 

diesel cars to have a filter installed 

• Legal basis of Dir. 98/69 was art. 114 TFEU  NL notified the 

Commission  
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Case Roetfilters (3) 

• Decision Commision: no specific problem (rejection, May 2006) 

• CFI: also in other MS serious problems with air quality (T-182/06) 

• ECJ: annuls CFI-judgment because Commission had not taken into 

account a TNO-report (scientific evidence)  failure to state 

grounds (C-405/07 P) 

• Proceedings took almost 3 years and Commission had stated that 

the TNO-report would not make changes 

 

 What if the legal basis would have been art. 192 (1) TFEU? 
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Environmental impact assessment 

http://english.hidden-science.net 
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What is it? 

• Awareness instrument! 

• Introduced in the mid 80s to force decision makers to be aware of 

the impact of their decision on the environment 

• The fact that a decision had an impact on the environment did not 

necessarily lead to a negative result  that was up to the decision 

makers! 

• EIA-Directive entails the prevention principle: prevent damage to 

the environment 

• Now, certain effects on the environment do lead to a negative 

result (e.g. air quality and habitat) 
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Types of EIA 

1. Project related EIA (Dir. 85/337/EEC as amended) 

 

2. Plan / programme related EIA (Strategic Environmental 

Assessment; Dir. 2001/42/EC) 
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Project related EIA 

• Scope 
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Core provision 

• Projects likely to have significant effects 

• By virtue of their nature, size or location  

• Made subject to development consent 

• Before consent is given an assessment is conducted 

• These projects are defined in the Annexes 



23 General Principles and EIA 

What projects? 

• Listed on Annex I  EIA compulsory 

• Listed on Annex II   

MS decides on a case-by-case basis, or 

MS sets thresholds or criteria 

• Annex III holds selection criteria for Annex II-projects like size, 

location, waste production, probability of the impact 
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Exception 

• Projects serving national defense purposes 

• Exceptional circumstances 

• MS has to decide on a case-by-case basis 

depers.nl 
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Contents of EIA 

 Habitat assessment 

 Air quality assessment 
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Case C-255/08 

• Dutch law prescribed that the competent authority decided on a 

case-by-case basis whether an Annex II-project was made subject 

to an EIA 

• But only for projects above certain thresholds (regarding size) 

• By conducting the EIA, all the criteria of Annex III had to be 

taken into account 

 

Commission was of the opinion that this was an incorrect 

transposition of the Directive  infringement proceedings 
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ECJ judgment in case C-255/08 

• Aim of the Directive is to subject all projects that can have 

significant effects on the environment to an EIA 

• Even a project of a small size can have significant effects, e.g. due 

to its nature or location 

• Also those projects have, according to art. 2, to be made subject to 

an EIA 

• A first selection solely on the basis of the size of projects 

constitutes a violation of the Directive obligations 

 Dutch law has to be amended 
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EIA process 

1. Project preparation & notification to the competent 
authorities 

2. Screening: is an EIA required for a particular project? 
3. Scoping: on what potential effects is environmental information 

required? 
4. Environmental studies & submission (Environmental Impact 

Statement) 
5. Review of adequacy of the information 
6. Consultation of interested parties and the public 
7. Decision 
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Plan / programme related EIA 

(Strategic Environmental 

Assessment – SEA) 

• MS have to make sure that plans or programmes that are likely to 

have significant effects on the environment are made subject to 

an EIA 

• Mandatory for e.g. water management plans and spatial planning 

• For other plans: either on a case-by-case basis or by specifying 

the plans and programmes  criteria in Annex II 

• Process is basically the same as for the project related EIA 

• Extra obligation: monitor! 


