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2 Institutional law II 

Legal basis 

• Expression of the notion of legality of government acts 

• Government (on whatever level) cannot act when the competence 

is not explicitly given by legislation 

• So the TFEU gives the EU competence to draft and adopt 

legislation in specific fields (e.g. the internal market, the 

environment, state aid, trans-European networks, public health) 

 principle of attribution (legality) 

• The legal basis is chosen by the European legislator (Council 

and/or EP) on the initiative of the European Commission 

depending on the subject matter to be regulated 

• Sometimes amended by the legislator during the legislative 

process or challenged after adoption by a MS or the EP 
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System and level 

TFEU 

•Principle of attribution 

•Gives legal basis, e.g. art. 109 TFEU 

Sec leg 

•Legislative acts 

•Based on and refers to legal basis, e.g. Enabling Regulation (Reg. 994/98) 

•Can provide a legal basis for delegated legislation 

 

Sec leg 

•Non-legislative acts / implementing acts 

•Based on and refers to legal basis, e.g. Gen. Block Exemption Regulation (Reg. 800/2008) 
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Examples 

• Art. 46 TFEU: free movement of workers 

• Art. 59 TFEU: free movement of services 

• Art. 109 TFEU: state aid 

• Art. 114 TFEU: internal market 

• Art. 133 TFEU: the use of the euro 

• Art. 169 TFEU: consumer protection 

• Art. 192 TFEU: environment 

• Art. 218 TFEU: international treaties 
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Legal basis in the Treaty 

 

Article 109 TFEU 

 

The Council, on a proposal from the Commission and after 

consulting the European Parliament, may make any appropriate 

regulations for the application of Articles 107 and 108 and may in 

particular determine the conditions in which Article 108(3) shall 

apply and the categories of aid exempted from this procedure.  
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Enabling Regulation 
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GBER 
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Legal basis - consequences 

• There is an EU Directive concerning e.g. waste. But NL wants to 

take more stringent measures. Is that allowed? 

 

 

 

 

http://www.usedcranes.net/ 
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Legal basis - consequences 

1. Dir. 2010/17/EU: art. 192 TFEU  Environment. Ordinary 

procedure. Art. 193 TFEU: minimum harmonisation 

 

2. Dir. 2010/63/EU: art. 114 TFEU  Internal market. Also 

ordinary procedure. No minimum harmonisation. More stringent 

measures only allowed under strict conditions and after 

approval of the EC 

 

It depends on the legal basis whether the NL can take more 

stringent measures 

Art. 114 TFEU but NL takes more stringent measures without 

approval of the EC: infringement procedure 
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Subject matter is not regulated on 

EU level 

• If there is no secondary EU legislation on the subject matter, then 

national measures have to be in conformity with the Treaty 

provisions 
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Case C-130/10 

Wikimedia.org 
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Case 

• EP brings the Council before the ECJ in order to have Reg. 

1286/2009 annulled (action for annulment) 

• Main argument: incorrect legal basis  
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Legal basis (1) 

Art. 60 EC: 

 

“If, in the cases envisaged in Article 301, action by the Community 

is deemed necessary, the Council may, in accordance with the 

procedure provided for in Article 301, take the necessary urgent 

measures on the movement of capital and on payments as 

regards the third countries concerned.” 
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Legal basis (2) 

Art. 301 EC: 

 

“Where it is provided, in a common position or in a joint action 

adopted according to the provisions of the Treaty on European 

Union relating to the common foreign and security policy, for an 

action by the Community to interrupt or to reduce, in part or 

completely, economic relations with one or more third 

countries, the Council shall take the necessary urgent 

measures. The Council shall act by a qualified majority on a 

proposal from the Commission.”  
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Legal basis (3) 

Art. 308 EC: 

 

“If action by the Community should prove necessary to attain, in 

the course of the operation of the common market, one of the 

objectives of the Community and this Treaty has not provided the 

necessary powers, the Council shall, acting unanimously on a 

proposal from the Commission and after consulting the 
European Parliament, take the appropriate measures.” 
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Legal basis (1) 

Art. 215 (2) TFEU (former art. 301 EC): 

 

“Where a decision adopted in accordance with Chapter 2 of 

Title V of the Treaty on European Union so provides, the 

Council may adopt restrictive measures under the procedure 

referred to in paragraph 1 against natural or legal persons and 

groups or non-State entities.” 
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Legal basis (2) 

“procedure referred to in paragraph 1”: 

 

Art. 215 (1) TFEU: 

 

“[…] the Council, acting by a qualified majority on a joint proposal 

from the High Representative of the Union for Foreign Affairs and 

Security Policy and the Commission, shall adopt the necessary 

measures. It shall inform the European Parliament thereof.” 
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In sum 

• Reg. 881/2002 (27 May 2002) 

• Freezing of funds and other financial resources of persons and 

entities on the annex 

• Legal basis: art. 60, 301 and 308 EC 

• EP is consulted (cf. art. 308 EC) 

• Reg. 1286/2009 

• Extra procedural safeguards when adding to the annex, e.g. right to 

be heard and stating of reasons (fundamental rights) 

• Legal basis: art. 215 (2) TFEU 

• Inform EP 
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EP 

• EP is of the opinion that that the correct legal basis is art. 75 

TFEU 

• Art. 75 TFEU replaces art. 60 EC  

• Whereas art. 60 EC referred to the procedure of art. 301 EC, art. 

75 TFEU prescribes the ordinary procedure 

 

 Dispute is mainly about safeguarding of the prerogatives of the 

EP 
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Art. 75 TFEU 

Where necessary to achieve the objectives set out in Article 67, as 

regards preventing and combating terrorism and related activities, 

the European Parliament and the Council, acting by means of 

regulations in accordance with the ordinary legislative 

procedure, shall define a framework for administrative measures 

with regard to capital movements and payments, such as the 

freezing of funds, financial assets or economic gains belonging to, 

or owned or held by, natural or legal persons, groups or non-State 

entities.  
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ECJ Judgment 19 July 2012 

• The dispute is about an incorrect choice of legal basis 

• The choice of the legal basis for an EU measure must rest on 

objective factors amenable to judicial review, which include the 

aim and content of that measure (par. 42) 

• Various (but equal) aims  more legal basis … 

• … unless incompatible (on procedural level) 
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ECJ Judgment 19 July 2012 

• Art. 75 and 215 TFEU are, as legal basis, incompatible and cannot 

be used both at the same time 

• It is necessary to examine the wording of Article 215 TFEU, the 

context of which that provision forms part, and the objectives it 

pursues, in relation to those pursued by Article 75 TFEU, before 

determining, in the light of the purpose and content of the 

contested regulation, whether Article 215(2) TFEU constitutes the 

correct legal basis for the regulation (par. 55) 

• Art. 215(2) TFEU is appropriate, regarding the ambit of this 

provision and the purpose and content of the contested regulation 

• The fact that art. 75 TFEU better safeguards the EP’s prerogatives 

is not a factor for choosing art 75 as a legal basis 
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Dictum 

• Regulation 1286/2009 is adopted on the correct legal basis. 

• Action for annulment is dismissed 


