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Economic Integration

“Peace, welfare and safety through economic cooperation” -
economic integration

The degree of economic integration can be categorized into six
stages:

1. Preferential trading area

2. Free trade area

3. Customs union

4. Common market (internal market)
5. Economic and monetary union

6. Complete economic integration

%
TUDelft 2
S ST STSTSESTS ST ST ST S S S S S E S E S E S E s iR




Market Integration

e How to integrate markets:

1. Positive integration (active steering)
2. Negative integration (passive steering)
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Internal Market

e Treaty of Rome (1958): Common market, Customs Union and
harmonisation of national legislation

e Single European Act (1987): Common market not completed
— Internal market by mutual recognition and measures by a
qualified majority
— End date: 31 December 1992

e From 1993: Further stimulation:
— Single Market Action Plan (1997-1999)
— Internal Market Strategy (2000 - 2006)
— Single Market Act (October 2010; communication Cie)
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Definition Internal Market

Article 26 (2) TFEU

“The internal market shall comprise an area without internal frontiers
in which the free movement of goods, persons, services and capital is
ensured in accordance with the provisions of the Treaties.”

1. Goods
2. Persons
3. Services
4. Capital
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Realization free movement

1. Mutual recognition: if a good, service of person is legal in
one MS, all other MS have to accept it as well (unless...)

2. Harmonisation of national legislation

3. Uniform EU legislation
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The four freedoms

1. Goods: art. 30, 34, 35 and 36 TFEU (Title II)
2. Persons:

- Workers: art. 45 TFEU

- Establishment: art. 49 and 52 TFEU
3. Services: art. 56 and 62 TFEU
4. Capital and payments: art. 63 and 65 TFEU
Persons, services and capital = Title IV

Citizenship = art. 21 TFEU

Area of freedom, security and justice = Title V (asylum and
immigration, judicial cooperation in civil and criminal matters)
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Free movement of goods

» Free movement of goods slightly more complex than the other
freedoms due to:

» Distinction between tariff and non-tariff barriers

»Distinction between customs duties, charges having equivalent
effect and internal taxes

»Distinction between quantitative restrictions and measures having
equivalent effect

»More Treaty grounds for justification

»Case law on selling arrangements
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Definition ‘Good’

Products which can be valued in money and which are capable, as
such, of forming the subject of legal commercial transactions

o Includes.
v Waste
v' Electricity
v" Ancient coins (e.g. guilders)
o [Excludes:
> Intellectual Property Rights (not goods as such)
» Coins, when they are a means of payment

> Narcotic drugs, forged money (not capabel of forming the subject of a
legal commercial transaction)

» Weapons and strategic goods (special regime)
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Trade barriers

Distinction between barriers (“is money involved?”):
1. Tariff barriers

a) Customs Duties

b) Charges Having Equivalent Effect

c) Discriminating internal taxes
2. Non-tariff barriers

a) Quantitative Restrictions (Quotas)

b) Measures Having Equivalent Effect
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Tariff barriers

http://www.zmk-aktuell.de
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Customs Duties and charges having
equivalent effect

Article 30 TFEU:

“Customs duties on imports and exports and charges having
equivalent effect shall be prohibited between Member States. This
prohibition shall also apply to customs duties of a fiscal nature.”

« Import and export duties
« By way of crossing a border
» Prohibited between MS
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Charges Having Equivalent Effect

Case law:

Any pecuniary charge, whatever it is called and whatever its mode
of application, however small, not being a customs duty in the
proper sense of the term, but which is imposed unilaterally on
domestic or foreign goods by reason of the fact that those goods
Cross a border.

« When the levy is imposed, modalities on the collection,
objective and use of the levy are irrelevant

 Includes crossing regional borders in a Member State (case
Carrara Marble)

« Not by reason of crossing a border - internal taxation
(mutually exclusive)

« Mind the “however small”
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Justifications (or better: escapes)

« Fees: Payment for a (special) service rendered to the importer (it
gives him a specific, individual benefit), so that the actual costs of
this service are recovered

»Not a charge for veterinary health inspections in the general
interest

« Charges for inspections or other services required by EU law

 Internal taxes

=> Fall outside the ambit of art. 30 TFEU
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Internal taxation (1)

Article 110 TFEU:

“No Member State shall impose, directly or indirectly, on the products of other
Member States any internal taxation of any kind in excess of that imposed
directly or indirectly on similar domestic products.

Furthermore, no Member State shall impose on the products of other Member

States any internal taxation of such a nature as to afford indirect protection
to other products.”

e Differences between art. 30 and art. 110:

e Taxes (art. 110) apply to national products as well
o Art. 30 = prohibited, unless... Art. 110 = permitted, as long as...
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Internal taxation (2)

Product comparison:
» Similar national products?

» Competing national products

Fiscal comparison:
» Higher on import (or export)?

» Protecting the national product?
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Note!

* When a levy, though non-discriminatory in law, is in fact imposed
only on non-domestic products (e.g. because the levy on
domestic products is fully repaid), it is a violation of art. 30 TFEU

» When a levy, though non-discriminatory in law, is in fact higher
for non-domestic products (e.g. because the levy for domestic
products is partially repaid), it is a violation of art. 110 TFEU.
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Non-tariff barriers
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Import restrictions (1)

Article 34 TFEU:

“Quantitative restrictions on imports and all measures having
equivalent effect shall be prohibited between Member States.”

1. Quantitative restrictions: restrictions based on quantity or value
of goods (quota)

2. Measures having equivalent effect:

> ‘With distinction” measures (regarding the origin of the
goods)

» ‘Without distinction” measures (not directly discriminating,
but indirectly discriminating or just hindering trade)
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Case Dassonville

Measures having equivalent effect:

“All trading rules enacted by Member States which are capable of

hindering, directly or indirectly, actually or potentially, intra-Community
trade.”

=» Very broad definition
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Selling arrangements: Case Keck

Keck (1993): French prohibition on resale at a loss

ECJ distinguished between:

a) Product requirements: shape, dimensions, weight, labeling, etc >
Prohibited, unless...

b) Selling arrangements: “national provisions restricting or
prohibiting certain selling arrangements is not such as to hinder
directly or indirectly, actually or potentially, trade between
Member States, so long as those provisions

v'apply to all relevant traders operating within the national
territory and

v'  affect in the same manner, in law and in fact, the
marketing of domestic products and of those from other
Member States”
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Export restrictions

Article 35 TFEU:

“Quantitative restrictions on exports and all measures having
equivalent effect shall be prohibited between Member States.”

« Applies only to (directly or indirectly) discriminating measures

« Measures without distinction but capable of hindering the export
are not caught by this provision
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Justifications

1. Treaty
2. Rule of reason
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Justifications (1): art. 36 TFEU

The provisions of Articles 34 and 35 shall not preclude prohibitions or

restrictions on imports, exports or goods in transit justified on

grounds of

1. public morality, public policy or public security

2. the protection of health and life of humans, animals or plants

3. the protection of national treasures possessing artistic, historic or
archaeological value

4. the protection of industrial and commercial property

Such prohibitions or restrictions shall not constitute a means of
arbitrary discrimination or a disguised restriction on trade between
Member States
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Justifications (2): art. 36 TFEU

Strict interpretation:
e Exhaustive list
o Applies only to art. 34-35 TFEU, not to the other freedoms
- Only interests of non-economic nature
- Measures with and without distinction
- No arbitrary discrimination / disguised restriction

- Suitable, necessary and proportional
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Justifications (3): art. 36 TFEU

« Public morality: the import of obscene videos and magazines and
sex toys can only be prohibited if the national production and sale
of these products are also prohibited

« Public policy: often invoked, seldom successfully

 Public security: Case Campus o/l
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Justifications (4) - Rule of reason

Case Cassis de Dijon (1978): German prohibition on the trade and
sale of liquors with a alcohol percentage below 25%

ECJ accepted that, next to the Treaty justifications, there were other
justifications possible

« Only measures without distinction

« Mandatory requirements in the general interest
« Non-economic nature

« Non-exhaustive list

« Suitable, necessary and proportional
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Assessment free movement of goods
— tariff barriers

What kind of freedom?
Is there a cross border aspect?
If yes, is there a restriction to trade?
If yes, is it a tariff barrier? If yes, then a). If no, then next slide
a) By way of crossing a border? If no, then III.
b) If yes: custom duty of charge having equivalent effect
c) Prohibited, unless:
[. Fee
II. EU rules
ITI. Internal taxes; allowed if

e\

v" No discrimination of similar non-domestic products

v" No protection of competing domestic products

%
TUDelft 28
S ST STSTSESTS ST ST ST S S S S S E S E S E S E s iR




Assessment free movement of goods
— non-tariff barriers

What kind of freedom?
Is there a cross border aspect?
If yes, is there a restriction to trade?
If yes, is it a tariff barrier? If yes, then previous slide. If no,
then
I.  Quantitative restriction or measure having equivalent effect?
ii. If yes, selling arrangements?
v" All relevant traders on the national territory
v" Inlaw and in fact a similar effect on trade
iii.  If no, justification?
A. Treaty? Measures with and without distinction
B. Rule of reason? Only measures without distinction
lv. Suitable, necessary and proportionate?

e\
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Old exam questions
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The Netherlands, a country that has a lot of big beer
producers, decides to introduce a higher tax on whisky
than it does on beer. This is...

a) ....abreach of article 30 TFEU (customs duties and
charges having equivalent effect)

b) ....a breach of article 110 TFEU (internal taxes)

C) ....a breach of article 34 TFEU (quantitative restrictions
and measures having equivalent effect)

d) ....allowed
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The new government of Karnten (Austria) adopts a new regulation
that puts a levy on the import of face covering garments. With this
levy the governments tries to reduce feelings of insecurity of the
people. This levy is

a) Prohibited because it is a charge having equivalent effect to a
customs duty

b) Prohibited because it is a measure having equivalent effect to
a quantitative restriction

c) Allowed because it aims at the protection of a general interest

d) Allowed because it is part of a system of internal taxation
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Ian runs an Italian shoe store in Oban (UK). After the recent
elections, Oban gets a community council which is dominated by
the Christian Conservative Party (CCP). One of the first measures
the council adopts is a prohibition on selling on Sundays. Can Ian
invoke the free movement of goods to fight this measure?

a) No. It is not a measure from the Member State, i.e. the central
government of the UK.

b) No. It is a selling arrangement.

c) Yes. It is a measure that restricts trade and it cannot be
justified.

d) Yes. It is a measure that restricts trade and although it can be
justified on ground of public policy, it is not proportional
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The Dutch government wants to introduce mandatory labels on ‘not-
so-healthy’ products with a warning that eating too much of the

product could cause overweight and could eventually result in obesity.
This requirement is

a) Allowed. The selling of the products is still allowed so it is no
restriction to trade

b) Allowed. Although it is a restriction to trade, it is justified on the
ground of protection of the health of humans

c) Prohibited. It is a restriction to trade that cannot be justified

d) Prohibited. The restriction is not proportional
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